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GARY IGAL STRAUSBERG

The National Environmental
Policy Act and The Agency
for International Development
Introduction

The Department of State has recently adopted the position that the
Agency for International Development (AID), an arm of the State Department, is not subject to certain procedural requirements of the National
Environmental Policy Act (NEPA). 1 AID was established to provide technical and financial assistance to developing countries. 2 AID's activities

involve potentially adverse environmental consequences. Such consequences have resulted from projects for which AID provides assistance
ranging from irrigation techniques to the production of electricity.3

The National Environmental Policy Act 4 established a national program
to evaluate the environmental impact of the activities of all the federal
agencies. Its policy is "to promote efforts which will prevent or eliminate
damage to the environment ' 5 The Act contains various provisions to
implement its mandate. All federal agencies are required to comply with
the requirements of NEPA. Despite this broad directive, the Agency for
International Development maintains that it is under no legal duty to

comply with some of the Act's procedural requirements.
AID's position is tenuous. 6 Since the Act does not expressly exclude
Gary Igal Strausberg is a graduate of Brooklyn College B.A. (1969), The George
Washington University J.D. (1972); the author worked as a legal intern for AID during the
summer of 1971.
This paper was produced as part of the work of the Environmental Law Program, The
George Washington University, Professor Arnold W. Reitze, Jr., Director, Washington, D.C.
'AID's position was set forth in a legal memorandum set out in Appendixes to Hearings
on the Administration of the National Environmental Policy Act before the Subcommittee on
Fisheries and Wildlife Conservation of the House Committee on Merchant Marine and
Fisheries, 91st Cong., 2nd Sess., at 546 (May, 1970) [Hereinafter referred to asAID Legal
Memo].
2
See The Foreign Assistance Act of 1961 as amended, 22 U.S.C. § 215 1.
3
See text infra accompanying notes 34-40.
442 U.S.C. § 4321 etseq.
5
1d.
6
See text infra accompanying notes 55-88.
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AID, the Agency's position is at best dependent upon ambiguous legislation. Congressional clarification of this legislation, expressly bringing AID
within the ambit of NEPA, would resolve the issue. Any restructuring of
foreign aid legislation should thus take into account ecological factors.
It is the purpose of this essay to analyze the position taken by the State
Department in behalf of AID, to determine the applicability of NEPA to
AID, and to delineate the significance of these issues in relation to the
environment.
The National Environmental Policy Act
The United States uses a disproportionate amount of world resources in
relation to its population. 7 Knowledge of the environmental risks inherent
in technological development, coupled with the fact that we are the most
technologically advanced nation in the world, led Congress to recognize
that as one judge aptly stated, "ecology looms as the issue of the decade." 8
In response to the pressing need to protect our environment, on January
1, 1970, the President signed into law the National Environmental Policy
Act. The policy of the Act is "to use all practicable means and measures"
to create a sound environment, by preventing future degradation of our
environment and eliminating existing environmental damage. To implement
this policy the Act directs all government agencies to follow certain procedural requirements. Federal agencies must conduct ecological studies and
take into consideration environmental factors in their decision-making processes. These studies must "utilize a systematic, interdisciplinary approach," to evaluate all environmental factors to the fullest extent possible.
The procedural directives requiring such environmental studies are not
mere policy shibboleths. They are to be enforced by an "action-forcing
provisions." 9 This provision requires the agencies to prepare an impact
statement: a detailed statement on legislative proposals and other federal
actions with significant potential effects on the environment. This impact
statement provision puts teeth into the Act. 10 It must be submitted to the
7

The United States is currently composed of 6 percent of the world's population but
"uses more than 40 percent of the world's scarce or non-replaceable resources and a like ratio
of its energy output." FirstAnnual Environmental Quality Report of the Council on Environmental Quality (1970), at 14.
81zaak Walton League v. Macchia, 2 ERC 1661, 1662 (N.J. 1971).
9
Report by the Committee on Merchant Marine and Fisheries on the Administration of
the National Environmental Policy Act, House Report No. 92-316, June 29, 1971, at 7.
IONEPA's legislative history reveals that Congress intended the statute to be fully
enforced in order to solve the environmental problems with which our ecological habitat is
being besieged. Peterson, An Analysis of the Title I of NEPA, I ELR 50035 (1971). Senator
Jackson, NEPA's Chief Architect, explained that the Act was designed to implement the
InternationalLawyer, Vol. 7, No. I
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Council on Environmental Quality (CEQ), 11 to the President, and to the
public.
There are five basic factors which each impact statement must contain:
the environmental impact of the proposed action, unavailable detrimental
environmental affects, alternatives to the proposed action, short term use

of the environment versus enhancement of long-term productivity, and any
irretrievable resource commitments.' 2 The impact statements must be evaluated by the CEQ, which is required to review federal activities with
environmental implications and to conduct studies thereof to fulfill its

statutory mandate. 13 NEPA further imposed an obligation on the federal
agencies to re-evaluate their policies, rules and regulations to conform to
4
the intent of the Act.1
Judicial interpretation of NEPA has recently begun. The courts have
construed the Act to impose on the federal agencies a duty to evaluate

every single environmental factor to such an extent, that there will be no
room to doubt that the most thorough ecological study possible was conducted.15 Although the Supreme Court has not yet interpreted NEPA' 6 a
goals and policies as stated in the Act. Stress was laid on Section 102(C), the action-forcing
impact statement provision "to assure actual detailed research on, and full consideration of,
environmental impacts by the agencies in their decision making." Id. But see Note, The
National Environmental Policy Act, A Sheep in Wolf's Clothing? 37 BROOKLYN L. REV. 139
(1970) wherein it is suggested that the policy of the Act contains little by way of enforcement
provisions. The author of that note, however, did not foresee the judicial willingness to
enforce the Act effectively to conform to the intent of its proponents.
"The CEQ was established by NEPA as an executive office to help in the execution of
the Act's purpose.
12Sec. 102(C).
13d. "The principle thrust of Section 102(C) was to establish what was called a new
'action-forcing' provision, to assure actual detailed research on, and full consideration of,
environmental impacts by the agencies in their decision making." Report by the House
Committee on Merchant Marine and Fisheries on the Administration of the National
Environmental Policy Act No. 92-3 16 June 29, 1971 p. 7. The CEQ acts in an advisory
capacity and does not have any supervisory powers. For example, Russel Train, Chairman of
the CEQ, in a memorandum, expressed doubts about the environmental safety of AEC's
atomic blast on Amchitka Island. The AEC did not have to obide by the CEQ opinion. It
merely had to take it into consideration. But see Justice Douglas' dissent in Committee for
Nuclear
Responsibility v. Schlesinger, U.S. Sup. Ct. No. A-483, decided Nov. 8, 1971.
14Sec. 103.
15Although the courts have demanded procedural enforcement of NEPA, no court has
yet answered whether any agency which has conscientiously reported adverse environmental
risks inherent in its proposed action, can ultimately ignore its own findings for policy reasons,
or whether it must alter its proposed action in accordance with its findings. Although the Act
does not seem to impose such a requirement, it is conceivable that such an issue will arise
when the party bringing the action will assert that the agency has acted unreasonably,
capriciously and arbitrarily, in contravention of its own findings of fact.
16 Cf. Committee for Nuclear Responsibility v. Schlesinger, U.S. Sup. Ct. No. A-483,
Nov. 8, 1971. In San Antonio Conservation Society v. Texas Highway Dept., cert. denied
400 S.C. 969 (1970), and Tarrant County Texas v. United States, cert. denied 91 S.Ct. 1370
(1971), dissenting from the denial of certiorari, Justices Douglas and Brennan stated that the
case involving the construction of two federally funded highways through public parks, raised
International Lawyer, Vol. 7, No. I
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number of lower federal court decisions have required agencies to comply
with the impact statement provision and have demanded that a thorough
consideration of environmental factors on proposed projects be made. 17 As
one court aptly stated, "at the very least, NEPA is an environmental full
disclosure law."' 18
The first two Courts of Appeal that have rendered decisions under
NEPA, put teeth into the Act. In Zabbel v. Tabb' 9 the Fifth Circuit held
that under NEPA and the Fish and Wildlife Coordination Act, the Secretary of the Army could refuse to issue a permit to authorize the project for
substantial ecological considerations, even though the project would not
have interfered with navigation, flood control or production or power. The
court stated that
this Act [NEPA] essentially states that every Federal agency shall consider
ecological factors when dealing with activities which may have an impact on
man's environment 2
The significance of this reiteration of NEPA in the court's holding, lies
in the elevation of environmental factors to stand on an equal basis with
the utilitarian factors traditionally used, to determine whether a permit for
a particular project ought to be issued. The decision represented judicial
recognition of the policy set out in NEPA. In Calvert Cliffs' Coordinating
Committee v. AEC, 2" the Circuit Court of Appeals for the District of
Columbia provided the first thorough judicial analysis of the Act's structure and approach. In holding that the AEC must completely revise its
rules and regulations to comply fully with the procedural requirements of
NEPA the Court stated that
NEPA mandates a particular sort of careful and informed decision-making process and creates judicially enforceable duties. 22
sufficiently important issues regarding interpretation of "vital environment-saving legislation"
such as NEPA for certiorarito be granted. Implicit in their opinion is the idea that environmental issues deserve a more proving analysis, in view of the congressional policy expressed
in NEPA.
17See e.g., Environmental Defense Fund v. Corps of Engineers, 325 F. Supp. 749 (E.D.
Ark. 1971) (In an action to enjoin the construction of a dam, the court held that the Corps of
Engineers failed to comply with NEPA because it did not make an effort at determining what
recreational losses will result from the dam). Sierra Club v. Hardin, I ELR 20161 (1971) (held
that the construction of a pulp mill a major federal project which requires the submission of an
impact statement). But (f. Pennsylvania Environmental Council v. Bartlett, 315 F. Supp.
238 (M.D. Penn. 1970) (Planned relocation of a highway not enjoined under NEPA, where
State Highway Departments conducted environmental investigation upon which the Secretary
of Transportation relied).
18Environinental Defense Fund v. Corps of Engineers, 325 F. Supp. 749, 759 (E.D. Ark.
1971).
F.2d 199 (5th Cir. 1970).
19430
20
lbid., at 199, 211.
21449 F.2d (D.C. Ct. of App.) 1109 (1971).
22
1d. slip opinion at 9.
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The importance of this case lies in the Court's refusal to allow a federal
agency discretion under NEPA. A mere showing of an impact statement in
compliance with the Act is insufficient. It must be shown that full consid-

eration must demonstrably have been given to all environmental risks.
Thorough scientific and interdisciplinary documentation must be shown,
leaving no doubt that environmental protection has become an integral part
of the administrative process.
Calvert Cliffs establishes a scrutinizing standard of judicial review under
NEPA. The Courts may carefully review agency actions under the Act, to
insure "that consideration of environmental matters [is] more than a pro

forma ritual."123 By fully enforcing NEPA the District of Columbia Circuit
recognized that the Act "was intended to elevate environmental considerations to full partnership with technological and economic factors in
government decision-making."

24

AID and the Environment

The Agency for International Development (AID) was established as an
arm of the State Department 25 to provide assistance to developing countries to help in their efforts to acquire the knowledge and resources necessary to build a better life in developing countries2 6 AID offers economic
and technical assistance,2 7 and finances various projects ranging from in2
sect eradication to construction of airports.
If the purpose expressed by NEPA to "prevent... damage to the environment and biosphere and the health and welfare of man," is to be
23

24

1d. at 22.

Environmental Quality, Second Annual Report of the Council on Environmental Quality, August
1971, p. 26.
2
5The Agency was created to implement the policies of the Foreign Assistance Act of
1961 as amended. The President, by Executive Order 10973, 26 F.R. 10469, directed the
Secretary of State to establish the Agency for International Development in the Department
of State. The Secretary of State established AID by Public Notice 199, 26 F.R. 10608. AID
replaced the International Cooperation Administration which was abolished by Section 62 1(b)
of the Foreign Assistance Act of 1961 as amended, 75 Stat. 424.
26
Section 102 of the Foreign Assistance Act as amended.
27
Capital projects have the largest potential for creating environmental hazards. These
are usually financed by Development Loans. Development Loans are of three types: I)
project loans, which finance a specific undertaking such as a fertilizer plan, a power dam or a
road; 2) Program loans finance purchase of U.S. goods such as machinery; and 3) Sector loans
integrate capital and technical aid to develop a particular sector in a country. In fiscal year
1970, Development Loans totaled $807 million. Technical Assistance commitments totaled
$371 million. The Foreign Assistance Program, Annual Report to the Congress, Fiscal year
1970. See the appendix for a more detailed categorization.
28
Projects include constructions of bridges, dams, airports, power plants, irrigation facilities, steel mills, waste disposal facilities, thermal power plants, fertilizers, sewage facilities
and roads. Environmental Activities Report of the Agency for International Development,
July, 1971.
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fulfilled, then all possible measures must be taken to promote consideration
of environmental factors in foreign countries as well as the United States.
Every year AID spends more than two billion dollars to provide technical assistance and to finance industrial growth overseas. 29 In 1971 hundreds of projects were assisted by AID in more than a hundred countries.
While these projects provide valuable benefits to developing countries,
they also may cause substantial harm to the environment. A recent conference on the ecological aspects of international development gave several
30
examples of these adverse side effects.
In Malaysia, large scale use of DDT to protect cocoa crops from borer

larvae, led to the defoliation and destruction of many of the trees and
eventually had to be terminated. 31 In Israel, irrigation techniques have
proved harmful,32 and careful analysis is necessary to determine which
method is best suited to the lands under development. The Aswan Dam in
Egypt has reduced the salinity of the water in the Eastern Mediterranean to
such an extent that a once flourishing sardine industry has virtually collapsed. 33 In addition, the dam has created a health menace by increasing
the number of disease-bearing aquatic snails and has markedly lowered the
34
fertility of the Nile River.

The construction of another dam, the Kariba Dam in Africa, along the
Zambian-Rhodesian River border, has drastically reduced the productivity
of the existing ecosystem.3 5 The land surrounding the dam and the

man-made Kariba Lake is being increasingly subjected because of the dam,
to abnormal flash floods resulting in soil erosion. This erosion in turn
precludes needed agricultural development. Although its inhabitants will
have ample electricity, the likelihood of a future famine has increased.
29

1n 1970 total AID commitments combined with those of economic assistance not
,included in the Foreign Assistance Act totaled $3.7 billion. The Foreign Assistance Program,
Annual Report of the Congress, Fiscal year 1970 at I.
0
" This conference, called The Ecological Aspects of International Development Pro-

grams, was jointly arranged by the Conservation Foundation, Washington, D.C. and the
Center for the Biology of Natural Systems of Washington University, St. Louis, Missouri. It

was held in Warrenton, Virginia in December, 1968. The participants came from twenty
different countries. They included more than seventy ecologists, economists, social and
political scientists, and representatives of organizations involved in foreign-assistance programs.31
Conway, Pests Follow the Chemicals in the Cocoa of Malaysia, THE UNFORSEEN
INTERNATIONAL ECOLOGICAL BOOMERANG, p. 46, A Natural History Special Supplement
based32on the conference The Ecological Aspects on International Development Programs.
Rivany, How to Provide a Nice Wet Place Where Insects You Don't Want Thrive,
56.
331 I ENVIRONMENT I (Jan.- Feb., 1969).
34
First Annual Report of the Council on Environmental Quality, p. 7 see also Health
Menace Created by High Dam atAswan, THE WASHINGTON POsT, February 17, 197 1.
35
Scudder, The Ecological Hazards of Making a Lake, INTERNATIONAL ECOLOGICAL
INTERNATIONAL ECOLOGICAL BOOMERANG,at

BOOMERANG,

supra note 31 at 68.
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Prior to the decision to proceed with construction, not a single environ6
mental survey of the lake basin was initiated.3
The projects described above are typical ones for which AID provides
the capital and know-how. The key role which AID plays as a contributor
to technological development in the developing countries is illustrative of
the Agency's impact upon the environment in that part of the world. That
impact requires the assessment of new values, ecological values which are
as important as the economic values to be derived from the foreign aid
3 7
program
Adverse ecological impact resulting from AID funded projects can extend beyond the boundaries of the host country. The precise effects on the
global environment of capital development projects are only beginning to
be studied. While the full consequences are still unknown, scientists have
made some specific predictions based on studies and experiments.
For example, concentrations of DDT3 8 in the oceans continue to increase? 9 A large amount of DDT remains suspended in the earth's atmosphere and imbedded in the ground. "Continued use of insecticide adds to
the biospheric total since the substance is redistributed on a global scale
through vaporization and in rain and rivers." 40 Mercury pollution has also
emerged as a world-wide threat." 1 The levels of Mercury contamination in
42
the earth's biosphere and in the ocean waters are rapidly increasing.
The existence of insecticides and mercury in the oceans is disquieting.
Chlorinated hydrocarbons pose an ecological threat to all of us. 43 Although
the direct effect on the United States of environmental hazards abroad is
not yet fully known, it is becoming increasingly clear that the United States
will not be able to isolate itself from the dislocations, social and economic,
36

1d. at 69.
Gunnar K. Myrdal, Swedish economist, author and social scientist has stated that the
United States is basing its foreign aid program on wrong grounds: "Foreign aid is presented as
being in the United States' best interests. First, in the Marshall Plan, it was on humanitarian
grounds, and now it is in the military and strategic interest. I call this 'perverse Puritanism.'
The aid should be motivated on moral grounds." Cahen, Ecology and International Assistance reprinted from the Christian Science Monitor 1969.
38
DDT can produce biochemical changes causing serious damage to cellular membranes
and affecting the reproductive biochemistry to produce genetic changes. See Butler, Commercial Fishing Investigations in Effects of Pesticides on Fish and Wildlife FISH AND WILD.
SERV.3 9CIRC. 226:65-77 (1964).
As much as 25 per cent. of the DDT compounds produced to date may have been
transferred to the sea. "Chlorinated Hydrocarbons in the Marine Environment,"A Report
Prepared by the Panel on Monitoring Persistent Pesticides in the Marine Environment of the
Committee
on Oceanography, National Academy of Sciences, Washington, D.C. 1971.
4
0McCaull, Question for an Old Friend, 13 ENVIRONMENT 6 (July/August 1971) p. 2.
41
Aaronson, Mercury in the Environment, ENVIRONMENT, May, 197 I.
42
1d. at 16.
43
'Chlorinated Hydrocarbons" Report, supra note 39 at 8.
37
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of the less-developed world. Particularly in view of population explosion,
"our future ... is intimately linked with the future of the developing nations."44
AID's Position vis-A-vis NEPA
AID has recognized that it has obligations under Section 101, the
substantive policy provision which expresses a national policy of environmental protection. 45 Speaking before the Senate Committee on Interior and
Insular Affairs on the role of the Department of State in environmental
protection, Mr. William B. Macomber, Assistant Secretary for Congres-

sional Relations stated that the Act's objective cannot be effectively
achieved, unless it is recognized that environmental forces disregard politi46
cal and geographical frontiers.
Indeed, the Agency has begun to alter and implement internal procedures under Section 103 in an attempt to achieve the policy goals of the
Act as expressed in Sections 101(A) and 102(1). The Agency issued
Manual Circulars 47 requiring, during the planning stages of capital projects,

consideration and assessment of the potential environmental consequences
of each project. 48 Procedures are being implemented to make available to

the public information on the environmental implications of such proj49

ects.
AID is also considering establishing training courses in the disciplines
involving recognition and analysis of environmental problems. 50 The
Agency has recently published an environmental activities report, 51 which
sets out various plans and programs which AID is instituting to encourage
protection of the environment. In addition, AID has contracted with the
44.1ohn P. Milton, Resources in America: The Coming Crisis, PRB, May, 1968, at 2.

45"[Tlhe foreign affairs agencies should make such changes in their regulations, procedures, and policies as appropriate to accomplish the natural policy declared in Section
101 .. " AID Legal Memo at 55 1. "[I]n keeping with the purposes of this Act and for the
more general purpose of furthering our long term national interests, it would be both appropriate and desirable ...to issue regulations that require appropriate consideration of environmental factors in all our overseas activities, including particularly the financing of major
development projects." Id. at 556.
46Hearings on S.1075, S.237, S.1752 bejore the Committee on Interior and Insular
Affairs,
91 st Cong., Ist Sess., April 16, 1969 -at 18.
47
AID operational policies and procedures are identified to its field missions by means of
Manual Circulars.
4"Manual Circular 1221.2, August 18, 1970, and Manual Circular 1612.10.3 (February
12, 1971).
49
AID Intra-Office Memorandum, September 2, 1971.
50
1d.
51
Environmental Activities Report of the Agency for International Development, July,
1971.
InternationalLawyer, Vol. 7, No. I
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Smithsonian Institute for a series of case studies of the environmental
52
affects of selected development activities.
AID, however, has taken the position that it is not subject to the
procedural requirements of 102(2)(B) and (C). While recognizing that certain language within the Act supports the view that Congress intended the
Act's procedures to apply to government actions abroad, it finds evidence
of a contrary intent in Section 201, which requires a detailed annual

environmental quality report only on the environment "of the nation." In
view of this ambiguity, the Agency considers it proper to apply a traditional rule of statutory interpretation, which states that unless otherwise clearly

indicated, legislation applies only within the territorial jurisdiction of the
53

enacting state.
It supports its conclusion with the observation that when actions occur
in other states and are subject to their control it would be "very difficult"

to assure that the requirements of 102(2)(B) are met and that a "systematic, interdisciplinary" approach to planning is used as required by
102(A). 54 In addition, the Agency suggests that the consulting requirements of 102(B) 5 and the reporting requirements of 102(C), could conflict

with the decision of the executive to classify certain communications with
56
foreign governments as confidential.
The arguments put forth by AID are not persuasive. AID's reliance on
the traditional rule is misplaced. Although the case law relied upon to

formulate the rule states that a strong presumption exists limiting the
territorial effect of a statute to the geographical borders of the enacting
state, 5 7 unless a contrary intent is clearly indicated, 58 each case, whether it
52

1d.
AID cites the Restatement of Foreign Relations Law for its reliance on the traditional
rule. The Restatement provides: "Rules of United States statutory law whether prescribed by
federal or state authority, apply only to conduct occuring within, or having effect within, the
territory of the United States, unless the contrary is clearly indicated by the statute." This
Restatement merely "represents the opinion of the American Law Institute as to the rules that
an international tribunal would apply if charged with deciding a controversy in accordance
with international law." Restatement of the Foreign Relations Law of the United States, p.
xii. The Agency does concede that the Act probably extends beyond the boundaries of the
United States, to the high seas, Antarctica, or outer space, but not to another state, since the
latter is subject to the jurisdiction of another sovereign.
54
AID Legal Memo at 555.
55
Prior to making the 102 Statement the agency is required to consult with other agencies
which may have special expertise in the particular environmental impact involved.
56
The Executive deals in day-to-day foreign affairs. The reporting requirement might
interfere with his function. This function has a constitutional dimension and an argument
might be made that the legislative requirement of 102C constitutes a usurpation of constitutional
executive power. See text infra accompanying notes 110- 12.
57
See, e.g.,American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909), Blackmer v.
United States, 284 U.S. 421 (1932), Foley Bros. v. Filardo, 336 U.S. 281 (1949).
"8The courts have gradually shown a greater willingness to find a contrary intent in the
policy of a statute. For example, initially it was held that the jurisdictional reach of the
53
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be criminal or civil, deals with a statute which prohibited the commission
of certain acts. 9 NEPA is not prohibitory. It places an affirmative duty
upon a government agency and its officials to perform particular functions.
Moreover, the rationale for the Restatement is inapplicable here. The
rationale is that acts unlawful in one state may be lawful in another state,
and for the former state to exercise control over an actor in the latter state
for acts committed therein would constitute an interference with sovereign
authority. 60 Consideration of environmental factors in accordance with
NEPA, by AID in the implementation of the foreign aid program could not
interfere in any way with another country's sovereign authority. 61 It will
merely augment the economic and political factors which are already a part
of the program9 2 Furthermore, NEPA demands compliance only to the
extent that it is "consistent with foreign policy," 63 thus vitiating potential
interference with the sovereignty of another nation. Finally, application of
102(C) to AID activities overseas does not conflict with any principle of
64
international law.
Interpretation of NEPA in accordance with traditional canons of conSherman Anti-Trust Act was confined to the geographical borders of the United States,
American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). Subsequent holdings have
resulted in the erosion of the restrictive doctrine of American Banana, Note, Extraterritorial
Application of Federal Anti-Trust Laws: Delineating the Reach of Substantive Law Under
the Sherman Act 20 VAND. L. REV. 1030 (1967). See also Bulova Watch Co. v. Steele, 344
U.S. 59
280 1952).
See, e.g., Skirotes v. Florida, 313 U.S. 69 (1941) (Violation of a statute which
prohibited the use of certain apparatus used by deep sea divers), United States v. Pizzurusso,
338 Fla. Supp. 8, cert. denied 392 U.S. 936 (2nd Cir. 1968) (Violation of Immigration law for
knowingly making false statements under oath in a visa application to an American consular
official located in a foreign country). Branch v. Federal Trade Commission, 141 F.2d 31
(1944) (Cease and desist order issued for use of unfair methods of competition in violation of
the Federal Trade Commission Act in conducting a correspondence school in Latin American
countries
by mail).
60
American Banana Co. v. United Fruit Co., 213 U.S. 347, 356 (1909).
61For example, the Export Control Act of 1949, 50 U.S.C. App. § 2021-32 (1952),
authorizes the President to curtail exports from the United States of any articles except under
rules as he shall prescribe. Effective enforcement of this statute requires United States control
over the movement of certain goods in other countries which could conceivably raise infringement problems. To avoid these problems, the statute is enforced only when the United
States can successfully elicit the cooperation of the nation into whose jurisdiction the goods
have passed. See Silverstone, The Export Control Act of 1949: Extraterritorial Enforcement,
107 U. PA. L. REV. 331, 343 (1959).
62
Title IX § 281 of the Foreign Assistance Act of 1961 as amended entitled Utilization
of Democratic Institutions in Development, authorizes that "emphasis should be given to
development assistance [which] can support democratic social and political trends in recipient
countries." Title I § 208(b) states: "In determining whether and to what extent the United
States should furnish development assistance to a country under this chapter, the President
shall take into account the extent to which the country is creating a favorable element for
private enterprise and investment, both domestic and foreign."
6
3Sec. 102(E).
64
"The United States is not debarred by any rule of international law from governing the
conduct of its own citizens ... in foreign countries when the rights of other nations or their
nationals are not infringed." Skirotes v. Florida, 313 U.S. 69 (1941).
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struction leads to the conclusion that AID should come within the purview
of NEPA's procedural directives. Where the language of a statute is plain
and unambiguous, resort to any other rules of construction is unnecessary,
and the statute must be given effect according to its plain and obvious
meaning. 65 Even if another meaning may be inferred a court should not go
beyond the statute's plain meaning, and should not speculate as to what
6
might have been in the mind of the legislature.
Section 102(E) of the Act expressly states that "all agencies of the
Federal Government" must recognize "world-wide" environmental problems and support initiatives "to maximize international cooperation" to
protect "mankind's world environment." The plain meaning of this language is that NEPA is not limited to our national environment, but projects
beyond our borders to the world arena. Remedial statutes are always
liberally construed.
The Act's requirements are expressly directed at "all agencies." The
word "all" as used in a statute does not imply an exception or exclusion
which is not specifiedP 7 Nowhere in the Act is AID excluded. Implied
exclusion could be construed only if other agencies were expressly mentioned, in accordance with the maxim "expresio unios est exclusio alterius.1"68
If congressional intent can be readily ascertained from the language of
the statute a court will not resort to an examination of its legislative
history. 69 However, even the legislative history of NEPA supports the
conclusion that Section 102(B) and (C) apply to AID. In reporting on that
part of the bill which established the CEQ the Committee Report states:
The testimony at the hearing also stressed the importance of the international aspects of the environmental problems. It is an unfortunate fact
that many and perhaps most forms of environmental pollution cross international boundaries as easily as they cross State lines. Contamination of
the oceans, with insufficient attention paid to its long-term consequences,
appears to be a major problem, on which far too little attention has been spent
in the past. The international aspects are clearly a major part of the questions
which the Council would have to confront, and your committee feels confident that these would receive early attention by the Council. 70
65

See, e.g., ExparteCollet, 337 U.S. 55 (1948).

66
See,
67

e.g., Bruner v. United States, 343 U.S. 112.
Consolidated Freightways Corp. of Del. v. Nicholas, 238 Iowa 115, 137 N.W.2d 900,
904, Cedar Rapids Community School Dist. Linn County v. City of Cedar Rapids, 252 Iowa
205, 106 N.W.2d 655, 659.
68
Bland v. C.I.R. 102 F.2d 157 cert. denied 308 U.S. 563.
69
United States v. American Trucking Assn., 310 U.S. 534 rehearing denied 311 U.S.
724 (1940).
,°House Report No. 91-378 of the House Committee on Merchant Marine and Fisheries, 9 1st Cong., 1st Sess., July 11, 1969, at 7.
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Senator Jackson, the bill's primary supporter, voiced a global concern:
What is involved is a congressional declaration that we do not intend, as a
government or as a people, to initiate action which endangers the continued
existence or the health of mankind: That we will not intentionally initiate
actions which will do irreparable damage to the air, land and water which
support life on earth. 71
Congressman Daddario, Chairman of the Science, Research and Development Subcommittee, stated that "environmental quality and productivity
shall be considered in a worldwide context, extending in time from the
72
present to the long-term future."
A year after the enactment of NEPA congressional hearings were held
on the administration of the Act by the Federal agencies, 73 the Department
of State reiterated the position it took in its legal memorandum. 74 Following the hearings the Committee issued a Report in which it expressed
disagreement with AID's interpretation and stated:
The history of the Act makes it quite clear that the global effects of
environmental decisions are inevitably a part of the decision-making process
75
and must be considered in that context.

The legislative history thus strengthens the conclusion that NEPA's
focus went beyond our national borders. To render this focus meaningful,
AID must fully comply with the mandated national environmental policy,
because it is the only agency whose activities have environmental consequences overseas. The CEQ must "advise and assist the President and
the agencies in achieving international cooperation for dealing with environmental problems. '76 In accordance with the congressional mandate,
the CEQ has published guidelines for the implementation of N EPA, which
lists all the agencies covered by NEPA. The list includes components of
77
the Department of State.
Another argument upon which AID relies is that of avoiding encroachment upon another nation's sovereignty. If AID decides to finance the
construction of a sintering plant in Turkey without requiring the host
71116 CONG. REC. S. 17451 (daily edition, Dec. 20, 1969).
Hearing on S.1075, S.237, S.1752 before the Committee on Interior and Insular
Affairs, 91st Cong., Ist Sess. April 16, 1969.
73
Hearings on the Administration of the National Environmental Policy Act before the
Subcommittee on Fisheries and Wildlife Conservation on the House Committee on Merchant
Marine and Fisheries, 91 st Cong., 2nd Sess. (1971).
74
Statement by Christian A. Herter, before the House Subcommittee on Fisheries and
Wildlife
Conservation, December 2 1, 1970.
75
Report by the House Committee on Merchant Marine and Fisheries on the Administration of the National Environmental Policy Act, No. 92-316, 92nd Cong., Ist Sess. June 29,
1971,7 6at 33.
Executive Order 11514, 35 Fed. Reg. No. 46, March 6, 1970.
7736 Fed. Reg. No. 79, April 23, 1971.
72
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country to reduce the pollution from such plant, knowing full well that such
a plant will adversely affect the environment, can AID be legally obligated
to require the Turks to build a mechanism to reduce the pollution as a
condition precedent to the financing? It is quite possible that such a
condition might jeopardize American-Turkish relations which the Executive is likely to be interested in preserving, for a number of reasons,
including the cooperation of the Turkish government in limiting the outflow
of hashish from that country.
The problem is not one of extraterritorial infringement "arising out of
one nation's encroachments upon another's sovereignty," as the State
Department asserts. Where the United States contracts or furnishes assistance to another country it may set any conditions it pleases as a sine qua
non for performance. The problem is that such a condition amounts to an
imposition upon the foreign nation's sovereignty, only to the extent that it
demands compliance with certain requirements under a contract, and such
contractual imposition may not be in the interest of the foreign policy of
the United States. But AID's actions must comply with the provisions set
out in NEPA only to the extent that they are "consistent with the foreign
policy of the United States."
Clearly, the foreign policy of the United States does not support encroachment upon the territorial sovereignty of other nations in the world
community. This leads us directly to the next argument that NEPA's
requirements, as they relate to confidential communications with foreign
governments, could raise constitutional problems. The most pertinent provision of NEPA to the subject under inquiry here is 102(E). That section
provides that all agencies of the Federal Government
recognize the worldwide and long-range character of environmental problems
and, where consistent with the foreign policy of the United States lend
appropriate support to initiatives, resolutions, and programs designed to maximize international cooperation in anticipation and preventing a decline in the
quality of mankind's world environment.
If AID were required to comply with all of NEPA's requirements, the
United States' foreign policy notwithstanding, a constitutional dilemma
might have arisen. It has long been recognized that the national government possesses inherent powers to deal with external or foreign mattersy 8
The precise line dividing the areas which are exclusively within the Executive's domain has never been drawn. It has been proposed by some that the
President has the exclusive power to deal with foreign affairs, and that
79
"Congress cannot take away this power to conduct foreign affairs."
78
United
79

States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).
Wallace, The President's Exclusive Foreign Affairs Powers over Foreign Aid, part. I,
1970 DUKE L.J. 293, 320 (1970).
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Others have proposed that Congress possesses a wide legislative power to
80
deal with foreign affairs in the international arena.
Although the President has not expressly been delegated powers over
foreign affairs by the Constitution, he has been deemed to derive such
constitutional authority from the executive power, the powers of Commander-in-Chief, the power to make treaties, and the power to appoint
and receive ambassadors. 81 On the other hand, Congress has been deemed
to derive such constitutional authority from the appropriations power, the
82
foreign commerce power, and the war power.
Thus, although both the legislature and the executive seem to have been
granted constitutional prerogatives to deal with the conduct of foreign
affairs, if certain areas are considered core areas within the exclusive
jurisdiction of the President only, 5 Congressional legislation in these areas
may constitute an unconstitutional legislative invasion on the executive
branch. 84 Hence, if NEPA applies to AID projects abroad, an argument
can be made that this is tantamount to legislative usurpation of functions
reserved to the executive in the conduct of foreign affairs.
However, this constitutional issue does not arise because the Act contains a saving feature which dissipates possible constitutional infirmities.
That saving feature is the phrase "where consistent with the foreign policy
of the United States." That phrase preserves the constitutionality of applying the Act to AID, because it proposes that AID comply with the
congressional directives set out in NEPA, only to the extent that they do
not conflict with the Executive's conduct of foreign policy.
Having examined the arguments put forth by AID, the conclusion that is
warranted is that its position is untenable. Moreover, additional reasons
exist to support the conclusion that AID must be deemed to come within
the purview of NEPA. We have seen that proponents of the Act were
concerned with environmental affects which transcend our national boundaries. The Executive Branch has voiced the same concern. Speaking to
NATO on April 10, 1969, President Nixon declared:
We all have unique opportunity to pool our skills, our intellects and our
inventiveness in finding new ways to use technology to enhance our environments ... recognizing that these problems have no rational or regional bound85
aries ....
8

°Henkin, The Treaty Makers and the Law Makers: The Law of the Land and Foreign
Relations, 107 U. PA. L. REV. 903 (1959).
81
Art. I1,§§ I and 2.
82
Art. I, §§ 7 and 8.
83Wallace, The President'sExclusive Foreign Affairs Powers over A.I.D., 70 DUKE L.J.
293, 8314
(1970).
4
1d. See also Levitan, The Foreign Relations Power: An Analysis of Mr. Justice
Sutherland's Theory,55.YALE L.J. 467 (1946).
85Hearings supra note 46 at 10.
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Secretary of State William Rogers, in an appearance before the Senate
Foreign Relations Committee, emphasized that:
The fact that ... we are preparing for a world conference on the human
environment is indicative of the degree to which technological development
will continue to require institutionalized multilateral cooperation. 86
In order to render these statements more meaningful than a mere exhortation to encourage international cooperation in protecting the world
environment, as NEPA's references to the worldwide environment may be
interpreted by some, the Act should be construed to include AID within its
directives. Expressions of concern for the protection of the world environment will result in meaningful action by requiring AID to conduct, thorough ecological studies of the projects which it finances abroad, and requiring the Agency to submit alternatives to proposed actions in its impact
statements. NEPA's policy and mandate aimed at all federal agencies
demand no less, if the Act is to have any forceful meaning.
Assuming some States will claim exclusive jurisdictional control over
any projects within their territory, AID impact statements based on a
detailed environmental analysis could be filed before any projects are built
with AID assistance. Because of American expenditures abroad, NEPA
may very well be interpreted to require that a determination be made of the
potential adverse ecological impact which American capital resources will
engender abroad.
Bringing AID within the Ambit of NEPA
Effective implementation of NEPA must necessarily depend upon judicial enforcement, for "in the absence of judicial review, entrenched attitudes and procedures that currently result in environmental degradation
'87
will not be readily abandoned.
Judicial enforcement depends upon the ability of the person instituting
suit for judicial review of administrative action to maintain standing. Recent cases have demonstrated a marked expansion of the standing doctrine. 88 The present test for standing sets out two criteria: "The first
question is whether the plaintiff alleges that the challenged action has
caused him injury in fact, economic or otherwise." The second criterion is
"whether the interest sought to be protected by the complainant is arguably
within the zone of interests to be protected or regulated by the statute or
86
1d.
87

at II.
Peterson,An Analysis of Title I of the National Environmental Policy Act of 1969, 1
ELR 850035,
50042 (1971).
8
See generally, Davis, The Liberalized Law of Standing, 37 U. CHI. L. REV. 450
(1970).
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constitutional guarantee in question."8 9 That interest may reflect aesthetic,
conservational and recreational values. 9u
Recently, the Ninth Circuit Court of Appeals denied standing to the
Sierra Club, as a representative of the public interest, to challenge the
issuance of various licenses needed to construct a commercial-recreational
resort on public land. 91 The court held that the plaintiffs were not
sufficiently aggrieved or adversely affected within the rules of standing. It
held that an action which is "personally displeasing or distasteful" is
insufficient to confer standing to challenge such action. The case is now
pending before the Supreme Court. It will have to be reconciled with two
other Circuit Court decisions with which it appears to be in conflict. 9 2
Resolution of the Ninth Circuit decision will bring about a more definitive delineation of the elements of standing. Affirmation of the Ninth
Circuit will lead to the conclusion that if a domestic but non-local group
lacks sufficient interest to challenge a decision on a domestic project, then
it would follow that no national groups will be sufficiently aggrieved to
allege injury with respect to projects overseas. A reversal of the Ninth
Circuit, however, will go far to expand the concept of standing. Then the
Supreme Court will be only one step short of granting standing to tourist
groups or world-concerned conservationists, to challenge administrative
decisions which have environmental implications abroad. It is questionable
whether the Court will be willing to go this far but certainly not improbable, for as Justice Douglas has stated:
Where statutes are concerned, the trend is toward enlargement of the class
of people who may protest administrative action. The whole drive for enlarg93
ing the category of aggrieved persons is symptomatic of that trend.

No suit alleging non-compliance with NEPA has yet been dismissed for
lack of standing. Since its enactment there have been tens of district court
decisions in cases involving citizen challenge to federal action under the
Act. 94 Thus, NEPA "creates a judicially cognizable interest in environmental values, enforceable at the suit of representative groups of citizens, ' 95 and as Judge J. Skelly Wright aptly declared, "Congress did not
96
intend the Act to be a paper tiger."
89

Association of Data Processing Service Organization, 397 U.S. 150, (1970).

90397 U.S. at
91
Sierra Club
92

153.

v. Hickel, 433 F.2d 24 (9th Cir. 1970).
Citizens Committee for Hudson Valley v. Volpe, 425 F.2d 97 (2d Cir. 1970), and
Environmental Defense Fund v. Hardin, 428 F.2d 1093 (D.C. Cir. 1970).
93397 U.S. at 154.
94
SeeTrain, Russel, The Trial Lawyer and the Environment, TRIAL (July 197 1).
95
Hanks, An Environmental Bill of Rights: The Citizen Suit and the National Environmental Policy Act of 1969, 24 RUTGERS L. REV. 230, 255 (1970).
"Calvert Cliffs Coordinating Committee v. A.E.C., (D.C. Ct. of App.) 449 F.2d 1109
(1971).
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We have seen that a reversal of the Ninth Circuit may give environmental groups standing to challenge AID activities in connection with projects
abroad. A related question which arises is whether foreign nationals allegedly affected by AID action may have standing to challenge AID determinations. Although there are many cases dealing with the question of
97
standing to maintain suit by non-resident aliens, few cases have dealt
with the issue of standing to challenge administrative action by
non-resident aliens.
An examination of these cases reveals that the issue is still not resolved.
In some cases the courts have refused to grant standing, stating that
"non-resident aliens here plainly cannot appeal to the protection of the
Constitution or laws of the United States," 9 8 or that under the sovereign
immunity doctrine non-resident aliens cannot sue a federal agency because
the United States has not consented to such suits. 99 Yet, in one case a
non-resident alien corporation was allowed to maintain standing to seek
10 0
judicial review of a determination by the Federal Power Commission,
and in another case the court declared:
A person may be just as affected or aggrieved by agency action if he is a
non-resident and absent from the country as he would be if he were a resident
and present. It depends on the case. 101
Given the global projection of NEPA, and the intent of the Foreign
Assistance Act to "assist the people of the less developed countries in their
efforts to acquire the knowledge ... which will meet their aspirations for a
better life,' 02 it is conceivable that a foreign national will be sufficiently
aggrieved within the meaning of these relevant statutes 103 by an AID
project overseas, to be able to maintain standing. The two most opposite
cases in point, however, have refused to grant standing.
97

See, e.g., Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857 (D.C. Md. 1961).
Pauling v. McElroy, 164 F. Supp. 393 (D.C.D.C. 1958), aff'd 278 F.2d 252, cert.
denied, 364 U.S. 835. A discussion of this case follows later.
99
See, e.g., Eminente v. Johnson, 361 F.2d 73 (D.C. Cir. 1966) (Action by non-resident
aliens for damage to property in a foreign country allegedly caused by the United States and
armed forces).
' 00Cia Mexicana de Gas v. FPC, 167 F.2d 804 (5th Cir. 1948). The Federal Power
Commission authorized the exportation of natural gas from Texas to Mexico and granted a
certificate of public convenience and necessity to the exporting party. Plaintiff Mexican gas
company, getting gas from another exporter, was held an "aggrieved party" within the
meaning of the Natural Gas Act. Plaintiff lost on the merits.
0
0' Estrada v. Ahrens, 296 F.2d 690, 695 (5th Cir. 1961) (Action seeking entry into the
United States by an alien who has already been granted a visa and was later denied admission).
1222 U.S.C. 2151.
10
3Sec. 10a of the Administrative Procedure Act provides: "Any person suffering legal
wrong because of any action, or adversely affected or aggrieved by such action within the
meaning of the relevant statute, shall be entitled to judicial review thereof."
98
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In Pauling v. McElroy, 0 4 foreign nationals brought action to enjoin the
Atomic Energy Commission and the Department of Defense from detonating nuclear weapons in the Pacific Ocean. At that time, NEPA had not yet
been enacted. More recently, a Canadian environmental group sought to
intervene in Wilderness Society v. Morton, 0 5 a case brought under NEPA
regarding the construction of the Trans-Alaska pipeline system. In both
cases the courts were of the opinion that the foreign plaintiffs had no
standing. It is important to bear in mind, though, that the present trend is to
make the courts more accessible to citizens of other nations. 06
Assuming that standing to challenge AID's decision will exist, one other
consideration must be examined which may stand as an independent bar to
review. When an action revolving around foreign affairs is instituted a court
may be reluctant to interfere with an area traditionally reserved for the
executive, and it may defer the determination to the executive.10 7 The
courts prefer to accept the Executive's determination as to what the proper
goals of American foreign policy are. 10 8
Thus, although "not every case or controversy which touches foreign
relations lies beyond judicial cognizance,' '10 9 the courts are reluctant to
review because "in the field of foreign relations ... the important, complicated, delicate and manifold problems incident thereto are confided
solely to the judgment and discretion of the President."" " One distinguished commentator has recently suggested that "the courts should
virtually stay away from some governmental activities, such as foreign
affairs ... through the law of unreviewability..
Thus, although theoretically AID comes within the confines of NEPA,
in practice AID compliance under NEPA may be minimal for three reasons. First, the "consistent with foreign policy" clause of the Act is a
qualifying phrase, which constitutionally protects AID from infringement
by the legislative branch into a foreign relations arena that is traditionally
104278 F.2d 252 (D.C. Cir. 1960) cert. denied, 362 U.S. 835.
"05Civil Action 928-70 (D.C.D.C. 1972). Although intervention is governed by F.R.C.P.
24, it seems that unless a foreign national has original standing to maintain suit he will not
have the right to intervene. Whether he institutes suit or intervenes, he must be able to claim
protection under a United States statute or the Constitution.
6
1OWHITEMAN, 8 DIGEST OF INTERNATIONAL LAW, 406-7 (1967).
' 0 7See, e.g., Luchter S.A. Cellulose E. Paper Candoi v. Inter. Am. Dev. Bank, 253 F.
Supp. 568, 569 (D.C.D.C. 1969).
' 0 8See, e.g., SouthePuerto Rico Sugar Trade Corp. v. United States, 334 F.2d 622, 629
(Ct. Cl. 1964).
109Baker v. Carr, M0 U.S. 186, 211 (1962).
110
Rose v. McNamara, 252 F.2d Ill (D.C.D.C. 1966).
"'Davis, The Liberalized Law of Standing, supra note 88 at 469. See also Cardozo,
Judicial Deference to State Department Suggestions: Recognition of Prerogative or A bdication to Usurper? 48 CORNELL L.Q. 461 (1963).
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reserved for the executive. As such, it gives the Agency administrative
leeway creating a hidden sanctuary of "foreign policy," behind which AID
might find justification for many of its decisions. Second, under current
criteria of the standing doctrine, standing to challenge the Agency's administrative decisions is not presently feasible, and therefore in practical terms
judicial enforcement is not possible. Third, even if standing may be maintained, the courts have traditionally been reluctant to interfere with matters
involving foreign affairs, and they prefer to defer such matters to the
executive branch.
The Mechanics of Compliance
In view of the considerations discussed above it is apparent that although the spirit of NEPA is applicable to AID its letter cannot be
effectively enforced on AID. It will therefore become the responsibility of
the Executive to implement procedures which will result in AID's compliance with NEPA. Steps in this direction have already been taken. The
Administrator of AID has already established the AID Committee on
Environment and Development, in recognition of the importance of environmental activities within AID. The primary functions of the Committee
are to define more explicitly AID's bilateral assistance program; to develop
information and reports on environmental issues and activities being considered by AID for dissemination within and outside AID.
AID has two primary types of responsibilities in regard to environmental control:
To assist in strengthening the indigenous capabilities of the host country to
evaluate the impact of the physical and biological environment of potential
development projects, and the consequences of attendant ecological changes;
and to insure that the environmental consequences of proposed projects are
and the host country prior to decisions on
carefully considered by AID
carrying out the project.' 1 2
In accordance with these objectives AID is currently revising some of its
Manual Circulars, to provide for an analysis of the impact of proposed
3
projects on the environment as an integral part of its feasibility studies."
AID is also considering establishing training courses in the United
States or elsewhere, in the disciplines involving in recognizing and analyzing environmental problems. These problems include indiscriminate use of
toxic pesticides, alteration of natural water patterns through irrigation
projects, population displacement as a result of the destruction of agricul'1 2Memorandum of the Bureau of International Scientific and Technological Affairs,
Department
of State, May 4, 1970, I ELR 46040.
3
" Supra note 48.
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tural lands, sewage disposal and overpopulation. 114 Each project may involve a host of environmental complications.
AID has recently published an "Environmental Activities Report of the
Agency for International Development." The Report sets out various plans
and programs which AID is instituting to encourage environmental control.
These range from lagoon erosions caused by bridges, and thermal pollution
caused by electric plants, to agricultural destruction caused by emissions of
toxic substances such as sulfur dioxide and DDT. Through its new Manual
Circulars AID alerts missions as to the need to insure that project feasibility studies include identification and assessment of social and environmental costs; it also sets forth the requirement that host countries must be
aware of application methods, potential hazards and pesticide alternatives
prior to procurement.
Additionally, steps were taken to improve AID capabilities to monitor
and advise on pesticide procurement under the Foreign Assistance Program, with the designation of a pesticides officer in the Technical Assistance Bureau, and subsequent development of procedures for reviewing
technical specifications and packing requirements. Substitutes for pesticides restricted in the United States have been suggested to host countries
where they have usually been accepted and safer packing regulations have
been implemented.
AID's environmental policies and activities were further refined as the
result of a National Academy of Sciences panel convened in January 1970,
to assess major international environmental problems and opportunities,
and to recommend a proper role and program for AID. The panel report,
"International Aspects of Man's Effects Upon the Environment," stressed
the need for greater attention to the impact of pesticides and capital
projects, and for strengthening institutional capabilities in developing countries.
To identify environmental problems in host countries, a survey was
conducted in March, 1970 through AID overseas missions. The responses
to this survey led AID to enter into a contract with the Smithsonian
Institute, for a series of case studies on the environmental effects of
selected development activities. Thus, despite AID's initial position regarding the applicability of NEPA's procedural requirements to its activities, the Agency has taken affirmative steps to comply with NEPA's
mandate.
A determination that AID should comply with NEPA raises the question of the form of compliance. Since AID is involved in hundreds of
" 4Supra note 1 2.
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projects overseas in various forms of assistance, it will be necessary to
determine which activities constitute "major Federal action significantly
affecting the human environment," and therefore requiring an impact statement. Moreover, once it is determined that an impact statement is required
two more questions arise: at what point in time should it be submitted, and
precisely what should it contain? An examination of AID procedures in
light of the progeny of cases spawned by Calvert Cliffs, interpreting NEPA
in greater detail, is helpful.
In its guidelines the Council on Environmental Quality stated that in
considering what constitutes a major federal action the cumulative impact
of the project must be considered rather than the fractional contribution an
agency may be making.' 15 Thus, if AID contributes only 10 percent of the
funds in financing the construction of a dam an impact statement is in
order. The same should hold true if the contribution is in the form of
technical assistance and knowledge rather than through financing.
Two recent cases have indicated that almost any assistance for any
project, with possible environmental side-effects in the construction area,
will be considered major federal actions requiring an impact statement. In
one case an Interstate Commerce Commission order authorizing a railroad
to abandon unprofitable New York harbor operations, was held a major
federal action requiring an impact statement, because adverse environmental effects could result from an increase in the use of trucks. 11
In another case submission of an impact statement by the Federal
Highway Administration was required, prior to approval of funds for conversion of a twelve-mile two-lane highway to a four-lane highway. The
court stated that it will construe the standards "major" and "significantly
affecting," and apply them to a particular project. 117 Under these interpretations almost all AID developmental activities will require an impact statement.
The courts have also begun to explain what they expect the environmental impact statements to contain. One court went so far as to say that the
CEQ has no authority to proscribe regulations governing compliance with
NEPA. 118 "Alternatives to the proposed action" has been interpreted to
require discussion of alternatives, even though the Agency lacks the power
11536 F.R. 79, April 23, 1971.
"1eCity of New York v. United States, 3 ERC 1570 (E.D.N.Y. 1972).
11 7
Scherr v. Volpe, 3 ERC 1588 (W.D. Wisc. 1971).See also Kalour v. Resor, 3 ERC
1458 (D.C.D.C. 1971).
11 8
Greene County v. FPC, 3 ERC 1595 (2d Cir. 1972) (FPC must draft its own impact
statement prior to hearings on an application to construct a high voltage transmission line, and
it cannot substitute the applicant's statement for its own).

InternationalLawyer, Vol. 7, No. I

The NationalEnvironmental Policy Act and the A I D

to adopt or put into effect such alternatives' 1 9 Although a project must be
sufficiently definite before an evaluation of its environmental impact can be
made, 120 a statement must be filed early enough so that it will not be "too
late to adjust the formulated plans to minimize adverse environmental
effects."121

These court decisions have refined Calvert Cliffs, by telling the agencies
not only to comply strictly with the spirit of NEPA, but by telling the
agencies how to comply with the letter of NEPA to fulfill its spirit.
Meaningful compliance with NEPA by AID can only be achieved by
integrating careful environmental studies early into AID procedure so that
it will become an institutionalized routine. One of the primary ways that
development aid is granted is through Capital Assistance. 22 Capital Assistance is divided into two categories: 1) application, review, and approval, and 2) implementation. There are at least twenty-five major steps within
each category. There are thirty major steps to be taken prior to the joint
signing of a Loan Agreement on a capital construction project, by AID and
the borrower/grantee. These steps include investigations of the request by
various offices of the Regional Bureau, and review by several committees
prior to authorizations.
It is suggested here that in the preliminary reviews of the project,
environmental analysis be incorporated as a step in the procedure. Besides
identifying inherent environmental risks, the analysis should propose alternatives, even if they are outside the scope of AID. Implementation or at
least recommendation of the best alternative course of action, will enhance
the realization of the goals of both the National Environmental Policy Act
and the Foreign Assistance Act.
Conclusion
The National Environmental Policy Act is broad in scope and is aimed
at national, as well as global environmental degradation. The Act should be
construed to include the Agency for International Development within its
ambit. Such an interpretation, however, does not necessarily guarantee
AID compliance because of the Act's "foreign policy" saving clause and
the doctrines of standing and reviewability. The implementation of pro"19Natural Resources Defense Council v. Morton, 3 ERC 1558 (D.C. Cir. 1972) (NEPA
requires that the Interior Department's impact statement on environmental effects of eastern
Louisiana offshore oil leases contain a discussion of alternatives even though the agency lacks
to effectuate such alternatives, i.e., elimination of oil import quotas).
the power
120
See Upper Pecos v. Stans, 3 ERC 1418 (10th Cir. 1971).
121Lathan v. Volpe, 3 ERC 1363, 1368 (9th Cir. 1971).
122
AID Manual Order 1099. 1.
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grams which effectively take into account environmental consequences is
largely dependent upon AID's own initiative and responsibility. A first step
in that direction has already been taken by AID.
Initial compliance with the spirit of NEPA has been exhibited by AID.
How far such compliance will go is speculative especially in view of the
fact that the Agency has stated that it is not legally bound to comply with
the letter of the Act. 23 But the step AID has taken is a significant one
because it manifests an affirmative attitude toward the environment. Once
the realization is made that environmental. factors are as important as any
other factors in assisting the development of the developing countries, it is
hoped that compliance with the spirit of the Act will result in the implementation of its letter. Only then will environmental considerations be
meaningful.
The notions of environment and development are coterminous with
respect to the underdeveloped world. To the developing nations elimination of poverty is tantamount to an improvement of the environment, even
though it be at the expense of the degradation of their ecological habitats. 1 24 "People in a country with one motor vehicle per ten square miles,
who urgently need roads and trucks to take their crops to the market, are
not going to get very upset over stories about pollution from leaded gasoline," 25 just as "people in an urban ghetto whose most acute ecological
problem is killing rats are not going to get all choked up about saving the
126
bald eagle.'
How to deal with the environment in the developing world thus becomes
more a question of policy than of law. The development of a new science
called eco-development has been suggested which will combine economic
and ecological values, weighing short-term economic benefits against longterm ecological hazards, so that it will be "forever unnecessary to choose
between the curse of poverty and the curse of pollution."' 127 Nevertheless,
the sincerity of AID's compliance with the spirit of NEPA can only be
tested by a willingness to comply with its letter.
Addendum
AID has very recently moved to comply with NEPA's procedural
12 3

0n February 16, 1972 the Department of State proposed new procedures to comply
with NEPA. AID is explicitly excluded from the applicability of these procedures. 37 F.R.
3448. 24
1 Forvar, Boskenbaum, and Sonle, The Pollution of Asia, 13 ENVIRONMENT 8 at 10
(Oct. 25
1971).
1 "Environment and Development: The Interlocking Problem" Remarks by George
Bush, United States Representative to the United Nations, 65 Department of State Bulletin
21, July 5, 1971.
126id.
1271d.

InternationalLawyer. Vol. 7. No. I

The NationalEnvironmental Policy Act and the A I D
requirements by implementing a new procedure for environmental review
of capital projects.' 2 8 This procedure fully integrates environmental
analysis into the project feasibility studies. Any such analysis requires the
precise environmental considerations set out in Section 102 of NEPA.
Copies of these environmental studies will be transmitted to the Council
on Environmental Quality. In a letter to AID, the CEQ acknowledged the
new procedure "as responsive" to NEPA.
Although a great step forward, the new procedure is still short of full
compliance with the Act. According to the new procedure, copies of the
environmental reports will become available "at the time when a capital
project is authorized by AID, and when the borrower/grantee is notified of
the authorizing action..." NEPA requires the environmental reports or
impact statements to be available, in connection with proposed actions not
actions that have already been authorized. The importance of making
environmental impact statements on proposed actions available, lies in the
concept of public disclosure.
NEPA has not been viewed as creating substantive rights. It only
demands a thorough study of ecological impacts and disclosure thereof.
Such disclosure, to the general public, to scientists, ecologists, and administrators of public policy will engender a greater awareness of the environmental problems involved. This awareness will hopefully stimulate more
studies aimed at solving environmental problems. The proposition is a
simple one indeed. AID, by complying with the letter of NEPA, will not
force host countries to accept its recommendations. Nor will it force a host
country to abandon development projects because of environmental risks.
But availability of AID impact statements will reveal the inherent dangers
of development to the environment.
Only such conscientious and thorough revelation on a regular basis will
accelerate the efforts to deal effectively with the problems disclosed. Once
AID submits impact statements regularly, specific harms will become
apparent to which universities and foundations will respond with serious
research supported by both private and public funds. For example, recognition of the deleterious long-range effects of DDT in AID's impact statement can stimulate research to find a comparable pesticide that is much
safer.
Revelation and disclosure constitute a major step toward recognition of
the ecological hazards set off by technological development. Once the
hazards are disclosed it will be much easier to study ameliorative ways to
bring about development without environmental ruin. Lack of full disclosure is an obstacle on the environmental pathway.
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